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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
DOCKET NO. 76-6187 


SARAH D. BOLLOTIN, 
Plaintiff—Appellant, 


-——S = 


UNITED STATES OF AMERICA, 
Defendant—Appellee. 


TO THE HONOxABLE JUDGES OF THE UNITED STATES COUR? OF APPEATS 
FOR THE SECOND CIRCUIT: 


PRELIMINARY STATEMENT 

Appellant, Pro Se, petitions for rehearing pursuant to Rule 
40 of the Federal Rules of Appellate Procedure for the reason that 
she did not fully understand Judge Bonsal's opinion in the within 
matter until after she received Appeilee's Brief. = zherefore she 
was unable to adequately prepare and present her Reply and oral 
argument. 

Appellant did not understand the Opinion because appointed 
counsel failed to keep her fully informed, contrary to her express 
request. Counsel appeared in Court on December 8, 1975 without her 
knowledge and argued a Second Amended Complaint which she did not 
even discover until February 1977. Counsel's Second Amended Com- 


plaint does not fully conform to the facts in the original Complaint. 


After the Government answered her original complaint, appellant 
pro se, filed an amended complaint. When the Court appointed Counsel 
atter pre-trial hearing in September 1975, appellant gave counsel 
u complete file of all legal papers in this matter to date. At 
a conference with counsel on November 24, 1975, appellant set forth 
all the facts and requested that she be kept fully unformed. Not- 
withstanding, counsel argued the Government's motion to dismiss 
on December 3, 1975 in her absence. Appellant knew nothing of this 
proceeding until afterwards. Appellant is of the opinion and belief 
that had she been present in court whe would have discovered the 
errors of fact in the second amended complaint filed by counsel and 
she could have taken the witness stand at that time to clarity facts 
' thus avoiding endless delay, expense and hara work on her part. 

Three (4) annuity and pension plans are involved as outlined in 
her Reply Brief «og-1). From her Opening Brief at pg.3, appellant 
repeats the last paragraph of ber letter to Mr. Mednick (i.n.s. 
appellate Conferee) (See Government's Exhibit B pg. A-20): 

"TI elected the Valic tax sheltered program... amounts never 
authorized were wrongly sent to the Division of Penrions Fund 


(SACT) instead of the tax sheltered VALiC program.” (Emphasis 
added. 


Testimony of tue witness should be noted in Appendix pg.54 lineB 18-19: 
"I had gone over into a variable annuity tax sheltered program." 

Appellant wished to testify that she had gone into a variable annuity 

tax sheltered program with VALiC. However, counsel had advised 

appellant not to mention VALIC before she took the witness stand 

and indicated to her while she was on the witness stand not to refer 

to VALIC (now known as VAMCO - Variable Annuity Marketing Compgny)- 


to avoid confusion with the Methods A & sb programs referred to in 


the Opinion (Appendix pg. A~-6). Appellant could not understand the 
Opinion pecause her original complaint was based on monies erroneously 


forwarded to SACT by inept Board of Education employees whereas Appel- 


lané wanted the monies withheld for transmittal to VALIC (VAMCO) 


tax-sheltered plan. Im the SACT plan Metnods A & B would be appli- 
cable however appeilant's contributions to SACT would have been 
limited by New Jersey Statutes and she was therefore advised to 
avail herself of VALIC (VAMCU), which is governed by the Internal 
Revenue Code. It is easy to see how Judge Bonsai was misled. 
In the trial transcript (A-33 lines 24-25): 
"The Court: I take it that 1y/71 and 1972 are not in issue here. 
"Mr. Kaufman: No, they are not..." 
Appellant submits that she didn't make claims in 1971 and 1972 because 
she had succeeded in getting some funds tax-sheltered with VALIC (VAMCU). 
At pg. A-55 lines 14-lo: "Q: At this time, today, are you a party 
to a salary reduction agreement with the Newark Board of Education." 
Appellant wished to reply: "Yes, at this time I am a party toa 
salary reduction agreement between myself, VALIC (VAMCO) and the 
Newark Board of Education." However, counsel had, in effect advised 
appellant to “stonewall it", although appellant had no idea what he 
was doing or why at the time of trial. Appellant had to rely upon 
the judgment of counsel. 
Again at pg. A-56 lines 12-13, the witness: 
"A. I was fighting for tax shelter all the time." 
Finally, in the Appendix pg. A-60-61 (lines 23-25): 
"The Court: T3t me ask you gentlemen something: the claim here 
is for deferred tax treatment for catributions to SACT only,I 
take it: isn't that correct?" 


Mr. Kaufman: Yes." 


"The Courts No question about that. 
"Mr. Kaufmans Yes." 


Further at pg. A-57, lines 13-14: 


™ir. Kaufman Yes, this will be eight seconds of summation." 


POINT I 
APPELLANT PRO SE SHOULD NOT BE 


PENALIZED BECAUSE OF COUNSEL'S 


Appellant commenced the within action Pro Se. Her original 


comPlaint was amended in error without her knowledge or consent. 
Appointed counsel garbled the facts to mislead both appellant and 
the Court. 
In eight seconds of summation counsel obviously made no effort 
. to support appellant's position. 
In filing United States Court of Appeals - Second Circuit Form C 


on December 6, 1976, appellant stated: "Counsel was appointed and 


ne failed to present all of the true facts. fhe District Court 
erred in its decision and denied plaintiff's claim for refund be- 
cause of ineffectiveness of counsel." 
Appellant stated further: "Facts... were suppressed." 
POCIN®? It 
THE DECISION IN THE INSTANT CASE IS INCONSISTENT 
WITH THE LEGAL DOCTRINE OF “LIBERAL CONSTRUCTION." 


a Se er 


in Geller v. The Dept. of the Treasury, 55 N.J. 591, 252 b.ed 595 


a (1969) mt was held that: 
"Statutes creating pensions should be iiberally construed and 
. administered in favor of the persons intended to be benefited 


thereby. ...see Adams v. City of Modesto, 53 Cal.2d 833, 3 Cal. 
Reptr. 561, 566, 350 P.2d 529 (1960); Giuliano v. Bd. of 
Trustees of Firemen's Pension F., 89 I1l.App.2d 126, 241 N.E?2da 
257, 258 (1967); Flake v. Bennett, 156 N.W.2d 849,854 (Iowa 
Sup.ct. 1968)." 


olin 


In 252 A.2d at pg. 396 (op.cit.) Mrs. Geller is quoted as 
follows: "It would be mos’ unfair and inequitable to penalize 
me for something it failed to do." 

Similarly, appellant is of the opinion and belief that she 
should not be penalized because of acts of others and circumstances 


beyond her control. 
CONCLUSION 


For the foregoing reasons, appeilant believes that the Court 
was misled end that certain controlling principles of law should 


prevail. 
It is respectfully requested that a mega ty be granted. 


eae 8 bortlet. 


arah D. Bollotin, Pro Se 
Plaintiff-Appel lant 
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